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Does the PHW Act enable a person to be compulsorily tested for COVID-19? 

According to the World Health Organisation, testing for COVID-19 is critical to tracking the virus, 

understanding epidemiology, informing case management and suppressing transmission.1 The 

Victorian government has repeatedly urged people to get tested.2 

The Public Health and Wellbeing Act 2008 (PHW Act) empowers the Chief Health Officer (CHO) to 

make an examination and testing order (ETO) if the CHO believes that: 

• a person has been exposed to an infectious disease 

• the person is likely to transmit the disease if infected 

• the disease presents a serious risk to public health.3  

An ETO may require the person to be tested.4 

One of the principles in the PHW Act is that a person who has, or suspects that they may have, an 

infectious disease should ascertain whether they have the disease.5 They should also take all 

reasonable steps to eliminate or reduce the risk of any other person contracting the disease.6 

Despite these principles, and the CHO’s power to make an ETO, testing cannot be carried out by the 

use of force.7 

What are the consequences for refusing a test? 

If a person refuses to be tested, the CHO’s powers are limited to detaining the person (including in 

isolation) for a period not exceeding 72 hours.8 This gives the person an opportunity to consent to 

the test.  

In addition to being detained, a person who fails to comply with an ETO is subject to a fine of 60 

penalty units (approximately $9900).9 However, if a person is infectious for 14 days, fining or 

detaining them for a short period does not help to address risks to public health. Without 

compulsory testing, the ETO provisions in the PHW Act are not sufficient to protect the public from 

exposure to those infected with COVID-19. 

The PHW Act also empowers the CHO to make a public health order (PHO) to require a person with 

an infectious disease to undergo treatment or submit to being detained.10 However, as with an ETO, 

a person who breaches a PHO can be fined, but cannot be treated by the use of force.11 

In Victoria, there is no express criminal offence that deals with reckless or negligent transmission of 

an infectious disease to another person.12 Nevertheless, a person who refuses a test could face 

criminal prosecution if they subsequently infect another person with the virus, having refused a test 

despite experiencing relevant symptoms or being a close contact of an infected person. A range of 

offences under the Crimes Act 1958 (Crimes Act) could apply. These include causing serious injury 

recklessly or negligently and conduct endangering life or persons.13 The definition of injury includes 

“infection with a disease”.14 
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In 2008, a Victorian man with an infectious disease was sentenced to prison after being found guilty 

under the Crimes Act of offences relating to infecting others with a disease.15 The man had failed to 

comply with several orders issued under the Health Act 1958,16 which were not sufficient to deter 

him. 

Prosecution under the Crimes Act is not well-suited to dealing with large numbers of people who 

refuse to be tested and subsequently infect others. The process would be time-consuming for 

Victoria Police and too slow to address the immediate public health risk. Prosecution is also unlikely 

to result in more people agreeing to be tested. When testing is time critical during a pandemic, there 

should be a well-understood and easy-to-use process to compel testing. The inability to legally 

compel testing undermines the purpose of the PHW Act to protect public health and wellbeing in the 

midst of a pandemic. 

Are there legislative precedents to compel testing? 

There are legislative precedents in Victoria for compelling a person to be examined or tested in 

circumstances where the person refuses or is unable to consent. 

Under the Mental Health Act 2014, a person who appears to have a mental illness may be taken 

against their will to a designated mental health service to be compulsorily assessed.17 Reasonable 

force may be used.18 The legislative provisions are subject to various safeguards, including oversight 

by the Mental Health Tribunal and meeting relevant criteria.19 Any compulsory assessment must be 

the least restrictive intervention available.20 The objective is to protect the person and also the 

public.21 

Under the Severe Substance Dependence Treatment Act 2010, a person can be compulsorily 

examined, with reasonable force, to determine whether or not the person should be detained and 

treated for a severe substance dependence.22 There are various safeguards in the legislation, 

including oversight by the Magistrates’ Court.23 

Another legislative precedent is in the PHW Act, which enables a person to be compulsorily tested, 

with reasonable force, following an incident involving a “caregiver or custodian”.24 An example is 

where a paramedic or a health practitioner suffers a needlestick injury while carrying out their 

duties. 

These examples should be contrasted with the PHW Act’s provisions for testing a person who is 

subject to an ETO, where reasonable force cannot be used to test the person against their will.25 This 

is despite the significant risks to the public, given the highly infectious nature of COVID-19. The PHW 

Act should be amended, with appropriate safeguards, to allow forced testing in certain 

circumstances during a pandemic. For example, the legislation could compel testing of employees 

(by force, if necessary) where there is an outbreak of the virus in their workplace. 

Does a State of Disaster declaration enable compulsory testing in a pandemic? 

On 2 August 2020, the Premier declared a State of Disaster throughout Victoria under s23(1) of 

the Emergency Management Act 1986 (EM Act) due to the COVID-19 pandemic (the Declaration). 

The Declaration gives the Police Minister broad powers to direct and coordinate the government’s 

response to the pandemic.26 Any direction given by the Police Minister to a government agency is 

required to be followed.27 That direction will prevail over any other legislation.28 The powers 

provided under the EM Act otherwise operate separately from the emergency powers of the CHO 

under the PHW Act.  
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It appears that these powers allow the Police Minister to implement widespread, compulsory 

COVID-19 testing, including by force, for the period the Declaration is in effect. However, the EM Act 

does not contain any specific provisions on testing for an infectious disease or relevant safeguards. 

The powers conferred on the Police Minister might also prejudice a person’s rights and interests. If 

the powers are exercised to compel compulsory testing, the exercise of the powers may, at a 

minimum, be subject to judicial review by the Supreme Court of Victoria. The exercise of these 

powers may also be restricted by constitutional limitations vested in the state. 

If extensive powers are required to address public health risks during a pandemic, the powers should 

be contained in the PHW Act.  

Is compulsory testing and detention inconsistent with human rights? 

The use of compulsory testing and detention may limit certain rights and freedoms afforded to 

individuals under the Charter of Human Rights and Responsibilities Act 2006 (Charter). For example, 

under s10 of the Charter, a person must not be subjected to medical or scientific experimentation or 

treatment without their full, free and informed consent. A provision for compulsory testing, when 

conducted against the person’s wishes, may be inconsistent with this right. Section 12 of the Charter 

also provides for the right to freedom of movement which may conflict with the CHO’s power to 

detain a person who refuses to be tested. 

In a pandemic, temporary curtailment of these rights may be justified.29 This is because the Charter 

also provides for the right to life.30 The right to life should not be limited or curtailed in any 

circumstances. This is because Australia has ratified the International Covenant on Civil and Political 

Rights31 which characterises the right to life as non-derogable.32 This treaty imposes on public 

authorities a positive duty to promote life (and, therefore, health) at an individual and community 

level.33 Those authorities also have a negative duty, which prevents them from intentionally 

depriving someone of life.34 In a pandemic, the right to life helps justify compulsory testing, even if it 

curtails other rights and freedoms. This is because one of the main purposes of compulsory testing is 

to reduce the loss of life. Any curtailments of human rights should be legitimate, proportionate and 

a last resort.35 They should also be constantly monitored to avoid abuses and circumstances where 

the curtailment of certain rights, in furtherance of protecting the right to life, has the opposite 

effect. For example, compulsory detention of an individual in a designated facility (such as a prison 

or a hotel) should not increase that person's risk of contracting COVID-19. If it did, this would be 

contrary to an individual's right to be treated humanely while their liberty is deprived.36 If 

contracting the virus resulted in that individual's death, this would be contrary to their right to life. 

The Charter, and the human rights it protects, are subservient to Parliament’s overriding power. 

Parliament may expressly make legislation that is incompatible with the Charter or any provision of 

it, including any one or more of those rights.37 

Is the PHW Act sufficient to deal with future pandemics? 

It is unlikely that the nature, scale and dynamic lethality of the COVID-19 pandemic was 

contemplated at the time the PHW Act was developed. Rather, its processes are suited to public 

health situations that are more manageable where there is less pressure to test thousands of people 

over a short period of time. Not every public health crisis will have the urgency or pressure of 

contagion that has been a feature of COVID-19. 
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While the PHW Act allows the CHO to make orders, its success has largely relied on the compliance 

of the Victorian community. Prior to COVID-19, the PHW Act had not been trialled on the community 

to determine what the key drivers were for compliance during a pandemic.  

If Victoria is to adopt a long-term strategy for the management of future pandemics, it should 

include amendments to the PHW Act which reflect the lessons of managing COVID-19. The task for 

Parliament, therefore, will be balancing the need to “flatten the curve” with the preservation of 

human rights and freedoms. If rights and freedoms are to be curtailed, the amendments must justify 

the reasons for doing so.  

Conclusion 

During a pandemic, forced testing may be justified in certain circumstances, provided there are 

appropriate safeguards. In addition, there should be a longer period of compulsory detention for 

people who pose risks to public health. Amending the law would require consultation with key 

stakeholders and analysing the approaches of comparable jurisdictions within Australia and 

internationally. The Victorian Law Reform Commission is best suited for this task. ■ 

NB: At the date of printing, the Victorian government announced its intention to enact a new law for 

compulsory detention of people who refuse to self-isolate (see COVID-19 Omnibus (Emergency 

Measures) and Other Acts Amendment Bill 2020). 
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Comments 

Views expressed on liv.asn.au (Website) are not necessarily endorsed by the Law Institute of Victoria 

Ltd (LIV). 

The information, including statements, opinions, documents and materials contained on the 

Website (Website Content) is for general information purposes only. The Website Content does not 

take into account your specific needs, objectives or circumstances, and it is not legal advice or 

services. Any reliance you place on the Website Content is at your own risk. 

To the maximum extent permitted by law, the LIV excludes all liability for any loss or damage of any 

kind (including special, indirect or consequential loss and including loss of business profits) arising 

out of or in connection with the Website Content and the use or performance of the Website except 

to the extent that the loss or damage is directly caused by the LIV’s fraud or wilful misconduct. 

 


